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Comes now Robert G Mayes, Jr., Respondent/Appellee,
pursuant to Rule 9.120(d) of the Florida Rules of Appellate
Procedure, and files this Brief in Oppositionto the Petition to
| nvoke Discretionary Jurisdiction previously submtted by the
Petitioners in this matter. Since discretionary jurisdiction
has been inproperly invoked, this Court should dismss this

appeal .

SUMVARY OF THE ARGUMENT



The Petitioners have failed to satisfy this Court's
procedural requirements for the invocation of discretionary
jurisdiction pursuant to Florida Rules of Appellate Procedure
9.030(a)(2)(A)(iv), and therefore, this appeal should be
dism ssed. There is no conflict between the opinion issued by
the First District Court of Appeal and prior decisions of this

Court, and accordingly, this appeal should be disn ssed.

ARGUMENT

TH S COURT SHOULD NOT ACCEPT JURISDICTION IN TH S CASE
SINCE THERE IS NO CONFLICT BETWEEN TWO DI STRI CT COURTS OF
APPEAL AND THERE | S NO FAI LURE BY THE FIRST DI STRI CT COURT
OF APPEAL TO FO LOW PRI OR DECI SI ONS OF THI S COURT.

The Petitioners in this case have alleged, pursuant to
Fl ori da Rules of Appellate Procedure 9.030(a)(2)(A) (iv), that
this Court should accept its discretionary jurisdiction since
the First District Court of Appeal failed to follow prior
deci sions of this Court. Such an argunent is without merit and
a closer analysis of the opinion issued by the First District
Court of Appeal supports the entry of an Order by this Court
denying the Petitioners' Petition to Invoke this Court's
Di scretionary Jurisdiction. In brief, Petitioners attenpt to
create a "conflict" where non exists.

The Petitioners argue in brief that "while the First



District Court of Appeal ruled that M. Wendolek was an
i ndependent contractor, it commtted the jurisdictional error
when it ruled that there was no non-del egable duty owed by
Respondent to Petitioner, Dotty Smth." (Petitioners' brief at
p. 7). However, the clear | anguage of the opinion issued by the
First District Court of Appeal states otherw se:

We agree that Mayes did have a non-del egable duty to
use reasonable care in maintaining his premses in a
reasonably safe condition, and to give invitees
warning of any l|atent and concealed perils on the
prem ses. Nevert hel ess, Appellants did not present
any evidence that the prem ses were unsafe. The
pur ported negligence lay in Wendol ek's act of opening
t he garage door to the home only partially, contrary
to Dotty Smith's expectation that the door was fully
rai sed which caused her to hit her head on the door.

(Appendi x 1, pp. 4-5). (Enphasis added).

The Petitioners now seek to make an argunent on this appeal
that the |ocation of the switch in the garage was sonmehow a
defect in the prem ses that resulted in injuries to Ms. Smth.

However, it is clear that the Conplaint never alleged a defect

in the prem ses as the cause of the Plaintiffs' injuries. The
trial court judge specifically asked Petitioners' counsel about
the allegations contained in the Conplaint and it was agreed
t hat no defect had been all eged.

The trial court and the First District Court of Appeal both
considered the argunents raised by Petitioners concerning the

all egations made by the Petitioners that the cause of the



accident in this case was the unsafe operation of the garage
door by Christian Wendol ek, a real estate agent showing this
home. There is nothing inconsistent with the facts of this case
and t he application of either the Post v. Lunney, 261 So. 2d 146
(Fla. 1972), or Goldin v. Lipkind, 49 So. 2d 539 (Fla. 1950)
deci si ons.

The First District Court of Appeal in this case did not
determ ne contrary to Post or Goldin, supra, that Dotty Smth
enj oyed sone status other than as a business invitee, and in
fact, agreed that Mayes owed a non-del egable duty to keep the
prem ses in a reasonably safe condition. Likew se, the First
District Court of Appeal considered and even cited the Gol din
decision for the proposition that while a person may hire an
i ndependent contractor to performa non-del egable duty owed to
third parties, such person escapes vicarious responsibility only
if the duty is properly perfornmed. (Appendix 1, p. 4). The
First District Court of Appeal further cites Mrtgage Guaranty
Ins. Corp. v. Stewart, 427 So. 2d 776 (Fla. 39 DCA 1983), for
the sanme proposition. Clearly, the First District Court of
Appeal agrees with those propositions of law, as stated in the
| ast full paragraph of the opinion.

Quite sinply, as the trial court and the First District

Court of Appeal both determ ned, there was nothing about the



prem ses at the tinme of the accident that was unsafe. There is
no allegation in the Conplaint nmade by the Smths that the
prem ses were unsafe, defective, or containing an unconmon
desi gn of node of construction sufficient to cause the incident
conplained of in this case. No expert testinony was presented
to suggest such a defect, nor was there any evidence presented
that the | ocation of the garage door switch was inproper. As
the trial court and First District Court of Appeal both
determ ned, if there was anything unsafe that occurred at the
time of the accident, it was the manner in which Wendol ek

operated a perfectly functional non-defective garage door.

CONCLUSI ON

The Petitioners have failed to provide this Court with any
conflict to justify this Court invoking its discretionary
jurisdiction, and this appeal should be dism ssed.
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